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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT:
THE HONOURABLE MR. JUSTICE A.MUHAMED MUSTAQUE
FRIDAY, THE 8TH DAY OF APRIL 2016/19TH CHAITHRA, 1938

WP(C).No. 4001 of 2016 (A)

PETITIONER(S):

L.S.SIBU, OFFICER, APRON, GROUND SERVICES DEPARTMENT (GSD),
AIR INDIA, INTERNATIONAL AIRPORT - Il, CHACKAI,
THIRUVANANTHAPURAM - 695 024.

BY ADVS.SRI.N.NANDAKUMARA MENON (SR.)
SRI.P.K.MANOJKUMAR
SMT.SMITHA S.PILLAI

SMT.M.C.SINY

RESPONDENT(S)/ADDITIONAL 6TH RESPONDENT:

1. AIR INDIA LIMITED, AIRLINES HOUSE, 13, GURUDWARA RAKABGUNJ ROAD,
NEW DELHI - 110 001 REPRESENTD BY ITS CHAIRMAN AND MANAGING
DIRECTOR.

2. THE INTERNAL COMPLAINTS COMMITTEE, AIR INDIA LTD., (SOUTHERN
REGION), AIRLINES HOUSE, MEENAMBAKKAM, CHENNAI -27, HEADED BY ITS
CHAIR PERSON.

3. (AI-SATS), M/S.AIR INDIA SATS AIRPORT SERVICES (P) LIMITED,
INTERNATIONAL AIRPORT, THIRUVANANTHAPURAM,
REPRESENTED BY ITS CHAIRMAN, AIR LINES HOUSE, 13
GURUDWARA, RAKABGUNJ ROAD, NEW DELHI - 110 001.

4. THE EXECUTIVE DIRECTOR, SOUTHERN REGION, AIRLINES HOUSE,
MEENAMBAKKOM, CHENNAI - 27.

5. THE COMMISSIONER OF POLICE, TRIVANDRUM CITY, OFFICE OF THE
COMMISSIONER OF POLICE, VAZHUTHYCAUD, TRIVANDRUM- 695 001.
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6. THE STATE OF KERALA, REPRESENTED BY THE CHIEF SECRETARY,
GOVERNMENT OF KERALA, SECRETARIAT, THIRUVANANTHAPURAM-695001.

R1,R2,R4 BY ADVS. SRI.M.GOPIKRISHNAN NAMBIAR
SRI.P.GOPINATH
SRI.P.BENNY THOMAS
SRI.K.JOHN MATHAI
SRI.JOSON MANAVALAN
SRI.LKURYAN THOMAS

R3 BY ADVS. SRI.K.GOPALAKRISHNA KURUP (SR.)

SRI.ABHISHEK KURIAN
R5,6 BY STATE ATTORNEY SRI.P.VIJAYARAGHAVAN

THIS WRIT PETITION (CIVIL) HAVING BEEN FINALLY HEARD ON 22/3/2016
THE COURT ON 08-04-2016, DELIVERED THE FOLLOWING:
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APPENDIX

PETITIONER(S)' EXHIBITS

P1- THE PHOTOSTAT COPY OF THE COMPLAINT NO.AIEG/KER/14/2014 DATED
25.9.2014 SUBMITTED BY THE PETITIONER TO THE DIRECTOR, CENTRAL
BUREAU OF INVESTIGATION.

P2- THE PHOTOSTAT COPY OF THE LETTER NO.AIEG/KER/17/2014 DATED
27.10.2014 SENT BY THE PETITIONER TO THE CENTRAL VIGILANCE
COMMISSION, NEW DELHI.

P3- THE PHOTOSTAT COPY OF THE LETTER NO.AIEG/KER/05/2015 DATED
23.3.2015 SUBMITTED BY THE PETITIONER TO THE DIRECTOR, CENTRAL
BUREAU OF INVESTIGATION, NEW DELHI-110 003.

P4- THE PHOTOSTAT COPY OF THE NEWS REPORT DATED 26.11.2015 CBI FINDS
MISAPPROPRIATION OF RS.14 CRORE IN AIRPORT RAID, PUBLISHED BY
TIMES OF INDIA.

P5- THE PHOTOSTAT COPY OF THE TRANSFER ORDER NO.MAA/ST-LSS/2503/641
DATED 25.3.2015 ISSUED BY THE AIR INDIA UNITY COMPLEX, CHENNAI, TO
THE PETITIONER.

P6- THE PHOTOSTAT COPY OF THE REPRESENTATION DATED 9.6.2015
SUBMITTED BY THE PETITIONER, TO THE EXECUTIVE DIRECTOR, SOUTHERN
REGION, AIR INDIA LTD., CHENNAL.

P7- THE PHOTOSTAT COPY OF THE LETTER NO.EDSR/GS/HYD/54 DATED
12.6.2015 ISSUED BY THE EXECUTIVE DIRECTOR(SR) AIR INDIA, TO THE
PETITIONER.

P8- THE PHOTOSTAT COPY OF THE LETTER NO.AAI/DCVOI/C-230/2014/2015/740
DATED 12.6.2015 ISSUED BY THE GENERAL MANAGER(VIG) AIRPORTS
AUTHORITY OF INDIA, TO THE PETITIONER.

P9- THE PHOTOSTAT COPY OF THE LETTER NO.AIEG/KER/12/2015 DATED
29.6.2015 SUBMITTED BY THE PETITIONER TO THE CENTRAL VIGILANCE
COMMISSIONER, NEW DELHI-110 023.

P10- THE PHOTOSTAT COPY OF THE LETTER DATED 14.7.2015 SUBMITTED BY THE
PETITIONER TO THE CHAIR PERSON-INTERNAL COMPLAINTS COMMITTEE,
AIR INDIA LIMITED, CHENNALI.

P11- THE PHOTOSTAT COPY OF THE REPRESENTATION DATED 10.8.2015
SUBMITTED BY THE PETITIONER TO THE CHAIR PERSON-INTERNAL
COMPLAINTS COMMITTEE, AIR INDIA LTD., SOUTHERN REGION, CHENNAI.

P12- THE PHOTOSTAT COPY OF THE COMMUNICATION DATED 10.8.2015 ISSUED
BY THE CHAIRPERSON, INTERNAL COMPLAINTS COMMITTEE, AIR INDIA, TO
THE PETITIONER.
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P13- THE PHOTOSTAT COPY OF THE REPRESENTATION DATED 24.8.2015
SUBMITTED BY THE PETITIONER TO THE CHAIR PERSON-INTERNAL
COMPLAINTS COMMITTEE, AIR INDIA LTD., CHENNAI.

P14- THE PHOTOSTAT COPY OF THE REPRESENTATION NO.MAA/ACEU/SR/00006
DATED 15.10.2015 SUBMITTED BY THE ALL INDIA PRESIDENT, ACEU, &
REGIONAL SECRETARY, ACEU, S/REGION, TO THE CHAIRMAN AND
MANAGING DIRECTOR, AIR INDIA LTD., NEW DELHI-110 001.

P15- THE PHOTOSTAT COPY OF THE LETTER NO.ICC/03 DATED 5.11.2015 ISSUED
BY THE MEMBER, FOR CHAIRMAN, INTERNAL COMPLAINTS COMMITTEE,
CHENNAI, TO THE PETITIONER.

P16- THE PHOTOSTAT COPY OF THE REQUST NO.SRED/GS/HYD/71 DATED
11.11.2015 ISSUED BY THE EXECUTIVE DIRECTOR(SR) TO THE PETITIONER.

P17- THE PHOTOSTAT COPY OF THE COMPLAINT DATED NIL SUBMITTED BY THE
AIR INDIA SATS ASSOCIATION TO THE AIRPORT DIRECTOR OF
THIRUVANANTHAPURAM.

P18- THE PHOTOSTAT COPY OF THE REPLY DATED 19.11.2015 SUBMITTED BY THE
PETITIONER TO THE CHAIR PERSON-INTERNAL COMPLAINTS COMMITTEE,
AIRLINES HOUSE, CHENNAI.

P19- THE PHOTOSTAT COPY OF THE LETTER DATED 14.12.2015 SUBMITTED BY
THE PETITIONER TO THE CHAIR PERSON-INTERNAL COMPLAINTS
COMMITTEE AIRLINES HOUSE, CHENNAI-27.

P20- THE PHOTOSTAT COPY OF THE CIRCULAR NO.HPDO1/SH/2014 DATED
11.2.2014 ISSUED BY THE EXECUTIVE DIRECTOR(PERS. & IR) &
CHAIRPERSON OF THE COMPLAINT COMMITTEE TO THE ED(PERSONNEL)
AlL HEADQUARTERS, NEW DELHI.

P21- THE PHOTOSTAT COPY OF THE COMPLAINT DATED 5.6.2015 SUBMITTED BY
THE AIR INDIA SATS ASSOCAITION TO THE HON'BLE MINISTER OF STATE
FOR CIVIL AVIATION, SAFDARJUNG AIRPORT, NEW DELHI.

P22- THE PHOTOSTAT COPY OF THE COMPLAINT DATED 29.1.2016 SUBMITTED BY
THE PETITIONER TO THE COMMISSIONER OF POLICE,
THIRUVANANTHAPURAM.

P23  THE PHOTOSTAT COPY OF THE ENQUIRY REPORT DATED 8/11/15
SUBMITTED BY THE FINDINGS OF THE INTERNAL COMPLAINTS COMMITTEE
(ICC) IN THE
CASE OF THE SEXUAL HARASSMENT COMPLAINT FROM AIR INDIA SATS
ASSOCIATION, TVM
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P23(A) THE PHOTOSTAT COPY OF THE COVERING LETTER ALONG WITH
EXT.P23.NO.MAA/GMS/ADMIN/6/95 DATED 5/2/16 ISSUED BY THE GENERAL
MANAGER, AIR INDIA LIMITED, CHENNAL.
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P24 THE PHOTOSTAT COPY OF THE COMPLAINT NO.AIEG/KER/O3/2015 DATED
4/2/15 FILED BY THE PETITIONER BEFOR ETHE COMMISSIONER OF POLICE,
TVM

RESPONDENT(S)' ANNEXURES

R1(B) TRUE COPY OF THE CIRCULAR DATED 16/7/15 ISSUED BY THE DEPARTMENT
OF PERSONNEL AND TRAINING GOVERNMENT OF INDIA CLARIFYING THE
POSITION

R1(C) TRUE COPY OF THE STANDING ORDERS OF M/S.AIR INDIA LTD., APPLICABLE
TO ITS EMPLOYEES INCLUDING THE PETITIONER.

R3(A) TRUE COPY OF THE NOTICE DATED 12/2/16 ISSUED BY THE ASSISTANT
COMMISSIONER OF POLICE, DISTRICT CRIME BRANCH

R3(B) TRUE COPY OF THE NOTICE DATED 4/2/16 TO THE HUJAN RESOURCES
MANAGER OF THE R3 COMPANY

R3(C) TRUE COPY OF THE REPLY SUBMITTED BY THE R3

R3(D) TRUE COPY OF THE REMINDER DATED 18/2/16 RECEIVED BY THE R3 FROM
THE ASSISTANT COMMISSIONER OF POLICE, DISTRICT CRIME BRANCH

R3(E) TRUE COPY OF THE COMPLAINT SENT BY THE H.R.MANAGER OF THE R3 O
THE ADGP (RIMES)

R3(F) TRUE COPY OF THE RECEIPT SHOWING THE ACKNOWLEDGEMENT OF EXT.R3
(F) BY THE ADGP (CRIMES)

R3(G) TRUE COPY OF RECEIPT SHOWING THE ACKNOWLEDGMENT OF THE
COMPLAINT BY THE KERALA STASTE POLICE COMPLAINANTS AUTHORITY

R3(H) TRUE COPY OF THE STATEMENT MADE BY SRI.BINOY JACOB BEFORE THE
INTERNAL COMPLAINT COMMITTEE

R5(A) TRUE COPY OF THE REPORT DATED 10/3/16.

/ TRUE COPY /
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“C.R.”

A. MUHAMED MUSTAQUE, J.

Dated this the 08™ day of April, 2016

JUDGMENT

A question regarding the compliance of principles of
natural justice has arisen in this writ petition in the context of
an enquiry conducted by the Internal Complaints Committee
(ICC) constituted under the Sexual Harassment of Women at
Work Place (Prevention, Prohibition and
Redressal) Act, 2013 (hereinafter referred to as
‘Act 14 of 2013’).

2. In view of the legal question that is involved in
thiswrit petition, this Court is only addressing the legal issue

bereft of facts involved.
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3. The petitioner is working as an Officer-Apron in
the

Ground Services Department (GSD) of Air India Limited,
Thiruvananthapuram. The ICC of Air India Limited,
Southern Region received a complaint forwarded by the
Airport Director. This complaint alleged to have been raised
by 17 lady employees’ of Air India-SATS (AI-SATS), a joint
venture company of Air India and Singapore Air Transport
Services Limited. The Committee conducted an enquiry
against the petitioner based on the complaint. The report of
the Committee is produced as Ext.P23. The issue in this writ
petition is revolved around the validity of the enquiry report,
on the ground of non compliance of principles of natural

justice.
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4. The case of the petitioner is that he was not
givenany opportunity in the matter and complaint as referred
in the ICC is a forged one by some officials of the joint venture
company and some of the officers of the Air India to wreck
vengeance against the petitioner for having filed a complaint
before the Central Bureau of Investigation (CBI). Therefore,
the enquiry concluded without giving an opportunity to the
petitioner to cross examine the complainant and to
controvert the factual finding in the enquiy report, is vitiated.

5. The stand of the Airport Authority is that the
reportis a preliminary report to find the involvement of the
petitioner in sexual harassment as raised in the complaint. It
is contended that when a prima facie case is made out based

on the report, further disciplinary action would be initiated as
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per the Rules and Regulations of the Air India and therefore,
the petitioner can defend any action proposed in such
proceedings. It is further contended that on account of the
secrecy and privacy required in conducting such an enquiry
and to give full freedom to the complainant to depose before
the Committee, an enquiry was conducted respecting dignity
of the complainant and also in a fair manner. The respondents
also relied on the Government of India Office Memorandum
dated 16.07.2015 to justify the procedure followed in the
matter. To sum up the defence of the respondents is that the
report now prepared is only a preliminary enquiry report to
signal the management to proceed further as against the

petitioner for the misconduct based on the sexual harassment.
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6. As seen from the pleadings and reports, the
standtaken up the Air India as well as ICC before this Court is
that an enquiry regarding misconduct on sexual harrassment
has not attained finality and it can be proved or disproved in
the disciplinary proceedings if any initiated by the
management based on the report.

7. Act 14 of 2013 was enacted to provide
protectionagainst the sexual harassment of women at work
place and also for redressal of the complaint of sexual
harassment.

The preamble of the Act 14 of 2013 is as follows:

“An act to provide protection against sexual
harassment of women at workplace and for the
prevention and redressal of complaints of sexual
harassment and for matters connected therewith or

incidental thereto.”
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8. Therefore, the provisions in the Act has to
beunderstood in the light of preamble as above. Section 4
Chapter 2 refers to the constitution of the Internal Commiittee,
the composition of the members is by
nomination by the employer. The Presiding Officer of the
Committee shall be women employed as senior level at the
work place. Section 9 of Chapter 4 provides for procedure of
raising complaint by aggrieved women. Any aggrieved
women in terms of Section 9 is free to raise complaint in
writing before the Committee. Section 11 provides for a
manner in which an enquiry has to be conducted based on the
complaint. It is appropriate to refer the relevant portion of

Section 11 of the Act 14 of 2013 is as follows:

“11. Inquiry into complaint (1) Subject to the

provisions of Section 10, the Internal Committee or
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the Local Committee, as the case may be, shall, where
the respondent is an employee, proceed to make
inquiry into the complaint in accordance with the
provisions of the service rules applicable to the
respondent and where no such rules exist, in such
manner as may be prescribed or in case of a domestic
worker, the Local Committee shall, if prima facie case,
exist, forward the complaint to the police, within a
period of seven days for registering the case under
Section 509 of the Indian Penal Code, and any other

relevant provisions of the said Code where applicable:”

9. This would show that if the respondent in
thecomplaint is an employee, the enquiry of the complaint
shall be made in accordance with the service rules applicable.
Sub section 3 of Section 11 also gives the Committee the same
powers vested in a civil court under the Code of Civil
Procedure, 1908 in respect of certain matters referred therein

like summoning witnesses, discoveries etc. Section 13 in this
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case is relevant as far as to find the nature of the report

prepared now. Section 13 provides as follows:

“13. Inquiry report. (1) On the completion of an
inquiry under this Act, the Internal Committee or the
Local Committee, as the case may be, shall provide a
report of its findings to the employer, or as the case
may be, the District Officer within a period often days
from the date of completion of the inquiry and such
report be made available to the concerned parties.

(2) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the
conclusion that the allegation against the respondent
has not been proved, it shall recommend to the
employer and the District Officer that no action is
required to be taken in the matter.

(3) Where the Internal Committee or the Local
Committee, as the case may be, arrives at the

conclusion that the allegation against the respondent
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has been proved, it shall recommend to the employer
or the District Officer, as the case may be—

(i) to take action for sexual harassment as a
misconduct in accordance with the provisions of the
service rules applicable to the respondent or where no
such service rules have been made, in such manner as
may be prescribed;

(ii) to deduct, notwithstanding anything in
theservice rules applicable to the respondent, from the
salary or wages of the respondent such sum as it may
consider appropriate to be paid to the aggrieved
woman or to her legal heirs, as it may determine, in
accordance with the provisions of section 15: Provided
that in case the employer is unable to make such
deduction from the salary of the respondent due to his
being absent from duty or cessation of employment it
may direct to the respondent to pay such sum to the
aggrieved woman:

Provided further that in case the respondent fails to
pay the sum referred to in clause (ii), the Internal

Committee or, as the case may be, the Local



POSH at Work www.poshatwork.com

Empanelled by Ministry of
Women & Child Development, GOI

W.P. (C) .No.4001/2016
-:10:-
Committee may forward the order for recovery of the

sum as an arrear of land revenue to the concerned

District Officer.”

10. Section 13 read with Section 11 clearly indicates the
enquiry to be concluded under Section 13 is not a preliminary
enquiry contended by the respondents but it should be a full
fledged enquiry as to the finding of fact. This is so clear from
Section 13(3)(i). The enquiry that has to be conducted by ICC
in same manner to prove misconduct in disciplinary
proceedings as referrable in Service Rules, if no Service Rules
exist in such manner, domestic enquiry is conducted.

11. The status of the Committee, therefore, deemed
tobe an Inquiry Committee for disciplinary action under the

service rules (See order of the Hon'ble Supreme Court in
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Medha Kotwal Lele v. Union of India [2013(1) SCC 311]. Thus
when the enquiry is concluded, what is left to the discretion of
the employer to take action in accordance with service rules
for the proven misconduct. If the Central Civil Services
(Classification, Control and Appeal) Rules would apply, the
starting point of action referred in Section 13(3) of the Act
14/2013 is from the proceedings under Rule 15 of Part IV of
the above rules. Thus, the choice left to the employer is to
impose penalty in accordance with the service rules on a
proven misconduct. If the service rule provides any
punishment for such misconduct, the punishment can be

imposed based on such findings.

12. The power of the ICC is also very clear from

theSection 15 itself. The Committee can also determine the
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compensation payable by the delinquent to the victim. Thus,
it is very clear from Sections 11, 13 and 15, the report of the
ICG is the determining factor to take follow up action by the
employer in accordance with service rules or otherwise.

13. In the background of legal provisions as
above,every Internal Committee constituted under the Act 14
of 2013 necessarily, has to follow the principles of natural
justice in conducting their enquiry. The rules framed under
the Act 14 of 2013 also would indicate that the Committee
shall follow the principles of natural justice [See the Rule 7
(4)]. It is also specifically noted that Section 18 provides an
appellate remedy as against the recommendation. This also
would show that the conclusive nature of the finding of the

fact in the enquiry to be made by the ICC. Thus, it has to be
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summed up that the enquiry conducted by the ICC as to the
fact finding is final unless it is varied in appeal. It cannot be
varied by the employer in a follow up action to be taken in
terms of Section 13.

14. Therefore, the next question is, in what manner
theprinciples of natural justice have to be secured in the
enquiry conducted in a complaint relating to the sexual
harassment. This is a delicate question to be addressed by the
Committee itself. The natural justice has got elasticity and
would depend upon the context in which it is referred.

15. The Hon'ble Supreme Court in Dev Dutt v. Union
of India [2008 (8) SCC 725] observed on principles of natural

justice is as follows:

“What is natural justice? The rules of natural justice

are not codified nor are they unvarying in all
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situations, rather they are flexible. They may,
however, be summarised in one word: fairness. In
other words, what they require is fairness by the
authority concerned. Of course, what is fair would

depend on situation and context.”

16. Lord Denning in B. Surinder Singh Kanda v.
Government of the Federation of Malaya [1962 AC 322] observed
as follows:

“If the right to be heard is to be a real right which is
worth anything, it must carry with it a right in the
accused man to know the case which is made against
him. He must know what evidence has been given and
what statements have been made affecting him: and
then he must be given a fair opportunity to correct or

contradict them.”
17. The fundamental principles relating to the

principles of natural justice is that when a prejudicial

statements are made, the same shall not be used against any
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person without giving him an opportunity to correct and
contradict. In sexual harassment complaint, sometimes the
complainant may not have courage to depose all that has
happened to her at the work place. There may be an
atmosphere restraining free expression of victim's grievance
before the Committee. The privacy and secrecy of such
victims' also required to be protected. It is to be noted that
verbal cross examination is not the sole criteria to controvert
or contradict any statement given by the aggrieved before any
authority. Primarily, in a sexual harassment complaint, the
committee has to verify and analyse the capability of the
aggrieved to depose before them fearlessly without any
intimidation. If the Committee is of the view that the

aggrieved is a feeble and cannot withstand any Cross
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examination, the Committee can adopt such other measures
to ensure that the witnesses statement is contradicted or
corrected by the delinquent in other manner. The fair
opportunity, therefore, has to be understood in the context of
atmosphere of free expression of grievance. If the Committee
is of the view that the witness or complainant can freely
depose without any fear, certainly, the delinquent can be
permitted to have verbal cross examination of such

witnesses. In cases, where the Committee is of the view that
the complainant is not in a position to express freely, the
Committee can adopt such other method permitting the
delinquent to contradict and correct either by providing
statement to the delinquent and soliciting his objections to

such statement.
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18. What is reminded here by this Court to
theCommittee is that a fair opportunity should be given to the
delinquent in such manner the Committee think fit to
consider. There is no easy and precise rule defining fair
opportunity.

19. The Office Memorandum cannot supersede the
statutory provisions. The statutory provisions are very clear in
what manner this enquiry has to be conducted and concluded.

In view of the above, the impugned report is set aside.
The ICC is directed to reconsider the matter after giving
fullest opportunity to the petitioner.

The writ petition is disposed of as above.

SdJ-
A. MUHAMED MUSTAQUE
JUDGE
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